




URGENT — FORMAL SUBMISSION TO THE CVRD BOARD OF DIRECTORS | Re: Immediate Hold — Bylaw 
No. 4710 

 

2  

The Board is reminded that adopting a bylaw with known constitutional deficiencies does not 
insulate the CVRD from liability — it magnifies it. Under s. 52 of the Constitution Act, 1982, 
any bylaw provision inconsistent with the Charter is void to the extent of the inconsistency. 
Proceeding to adoption knowing these deficiencies exist is not a defensible governance 
decision. 

 

 
II. The Human Factor: What This Bylaw Does to Real People 

 

Legal arguments are important. But before engaging the law, the Board must confront what this 
bylaw does to the people who live under it — a dimension that has been conspicuously and 
troublingly absent from the planning process. 

 
 

A. The Rural Landowner Who Loses Their Way of Life Overnight 
The Cowichan Valley's electoral areas are home to people who have built lives on rural land 
over generations — farmers, small-scale producers, tradespeople, and families who chose rural 
living for its freedom, self-sufficiency, and affordability. This bylaw treats those lives as 
administrative inconveniences to be standardized. 

 
Consider the real and documented scenarios this bylaw creates: 

 
• A retired tradesperson with a 10-acre hobby farm who stores two unregistered project 

vehicles in a field behind their house — visible to no one — is now a bylaw offender facing 
$50,000 per day in fines under s. 4.42.3(g). No prior warning, no grace period, no parcel 
size threshold. 

• A family on 1.5 ha of ALR land who has been growing vegetables and selling the surplus 
at a roadside stand for 20 years is now prohibited from selling under s. 4.29.10's 'human 
consumption only' restriction — their small supplement to farm income eliminated without 
compensation or process. 

• An elderly couple who have lived in their 1970s-built farmhouse on ALR land for decades 
and wish to build a modest new home are told by s. 7.2.4 that their new home cannot 
exceed 500 m² GFA — less than many suburban homes in Duncan — on land they have 
farmed for a lifetime. 

• A rural resident who has lived affordably in a trailer on their own land while saving to build 
a permanent home is now a criminal offender under s. 4.29.3 / s. 4.42.3(w). They face the 
prospect of $50,000 daily fines simply for continuing to exist on land they own. 

• A group home operator providing transition housing for people with disabilities is told they 
must relocate 150 m from any park, school, or daycare under s. 4.28 — effectively 
excluding them from virtually every viable residential neighborhood in the electoral areas. 

 
 

B. The Affordability Crisis That This Bylaw Ignores and Worsens 
British Columbia is in the grip of a housing affordability and rural poverty crisis that is not 
abstract — it is lived daily by Cowichan Valley residents. The provincial government's own
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IV. Violations of the Canadian Charter of Rights and Freedoms 
 

The following Charter violations have been identified through comprehensive legal review of the 
March 16, 2026 draft. Each is supported by specific bylaw section reference and applicable 
constitutional authority. A court finding any of these provisions inconsistent with the Charter will 
void them under s. 52 of the Constitution Act, 1982. 

 
 

Charter s. 2(b) — Freedom of Expression — STR Advertising Ban and Home-Based 
Business Advertising (ss. 4.36.4, 4.19.7–4.19.8) 

Bylaw Provision: No person shall advertise an unpermitted short-term rental or home-based 
business by any means including handbills, pamphlets, circulars, leaflets, or other printed, typed, or 
written material. 
Section 2(b) protects commercial expression, including on and from private property. The 
extension of this advertising ban to private printed materials — personal handbills and leaflets — 
is overbroad and disproportionate. The CVRD cannot discharge its s. 1 burden by showing that 
restricting private paper communications between neighbours about a home business or rental is 
a reasonable limit on expression. This provision fails minimum impairment analysis (Ramsden v 
Peterborough [1993] 2 SCR 1083). 

Charter ss. 2(a), 2(b), 2(d) — Freedom of Religion, Expression, and Association — Flag 
Prohibition (s. 16.2.1(f)) 

Bylaw Provision: All flags are prohibited on any property except national, provincial, or municipal 
flags. 
Flying a flag on private property is a fundamental expressive act protected under all three 
Charter freedoms simultaneously — it communicates identity (s. 2(b)), faith (s. 2(a)), and 
organizational belonging (s. 2(d)). The bylaw's exemption for election signs in s. 16.1.3(e) 
acknowledges expressive rights in one context while refusing them in another — an 
inconsistency that cannot survive Oakes proportionality review. This provision, as drafted, 
violates three fundamental freedoms from a single sentence and is indefensible under s. 1. 

Charter s. 7 — Life, Liberty, and Security of the Person — Prohibition on Non-Traditional 
Dwellings on Private Land (ss. 4.29.3, 4.42.3(w)) 

Bylaw Provision: Use of a tent, trailer, motor vehicle, recreational vehicle, houseboat, float home, or 
agricultural building for residential use is prohibited in all zones. 
Section 7 protects against government action that deprives persons of life, liberty, or security of 
the person except in accordance with the principles of fundamental justice. Victoria (City) v 
Adams 2009 BCCA 563 established that preventing shelter on public land violates s. 7. This 
bylaw goes further — it prohibits a landowner from sheltering themselves on their own private 
property. Applied without hardship exemption, minimum parcel threshold, or affordability 
consideration, this provision deprives economically vulnerable rural landowners of the basic 
liberty to exist on land they own. It is inconsistent with the principles of fundamental justice. 

Charter s. 8 — Protection Against Unreasonable Search — Enforcement Entry Powers — 
Incomplete Reproduction of LGA s. 284 (s. 2.2.4) 

Bylaw Provision: Bylaw enforcement officers may enter any parcel, building, or premises at all 
reasonable times to check compliance. 
The bylaw reproduces the permissive portion of LGA s. 284 while omitting the statute's dwelling- 
specific protection requiring either owner consent or a court order for entry into residences. The 
Supreme Court of Canada established in Hunter v Southam [1984] 2 SCR 145 that warrantless
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searches of private spaces are presumptively unreasonable. The bylaw as drafted creates an 
apparent authority for warrantless home entry that does not exist in law. This is not a minor 
drafting error — it is an active invitation to unconstitutional enforcement. 

Charter s. 15 and BC Human Rights Code s. 8 — Equality Rights — Residential Shelter 
Exclusion Zones (s. 4.28) 

Bylaw Provision: All residential shelters must be located a minimum of 150 m from schools, parks, 
daycares, and P-1 conservation zones. 
This provision mandatorily excludes group homes, transition housing, and recovery residences 
— which serve persons with disabilities, mental health conditions, and addiction recovery needs 
— from large portions of every residential neighbourhood in the electoral areas. This constitutes 
prima facie discrimination under Charter s. 15 and BC Human Rights Code s. 8 on the grounds 
of disability and mental disability. Mandatory separation distance requirements for group homes 
have been found discriminatory in multiple Canadian jurisdictions operating under equivalent 
human rights codes. In Ontario, the Human Rights Tribunal refused to dismiss a disability 
discrimination challenge to Toronto's mandatory 250-metre group home separation rules, 
prompting Toronto, Sarnia, Smiths Falls, and Kitchener to repeal their separation distances 
entirely. The Manitoba Court of Appeal found a comparable zoning bylaw breached Charter s. 15 
because it restricted group homes for persons with disabilities to limited zones with mandatory 
separation distances, and the municipality offered no evidence to justify the infringement under 
s. 1. The Ontario Human Rights Commission has stated formally in published policy that 
imposing minimum separation distances on group homes while permitting other housing of 
similar scale is discriminatory. These are not Ontario-only principles — they flow from human 
rights codes and Charter provisions identical in scope and effect to those in force in BC. The 
Meiorin test (British Columbia (Public Service Employee Relations Commission) v BCGSEU 
[1999] 3 SCR 3) requires bona fide justification with individualized accommodation — a blanket 
150 m rule applied without individualized assessment fails this test categorically. The CVRD 
faces direct institutional liability under the Human Rights Code if this provision is adopted and 
enforced. 

 

 
V. Provisions Ultra Vires the Local Government Act and 
Other Provincial Statutes 

 

The following provisions exceed the CVRD's delegated authority under the LGA or directly 
conflict with other provincial legislation that prevails over a local bylaw: 

 
• Food Cultivation 'Human Consumption Only' (s. 4.29.10): No provision of LGA s. 479 

authorizes a regional district to regulate the disposition of products grown on private 
residential land. Restricting what a homeowner can do with vegetables grown in their 
garden goes beyond land use regulation into personal property law — a domain outside 
the CVRD's jurisdiction. This provision is ultra vires the LGA and conflicts with the Farm 
Practices Protection (Right to Farm) Act, which protects the growing and sale of farm 
products. 

• Water Bottling Prohibition (s. 4.42.3(x)): Prohibiting water bottling in all zones with no 
exception conflicts with the Water Sustainability Act, which grants provincial licences for 
commercial water extraction. The bylaw's own s. 4.42.4 acknowledges that provincial 
enactments prevail — rendering this prohibition unenforceable against licensed operators 
and void for operational conflict.









URGENT — FORMAL SUBMISSION TO THE CVRD BOARD OF DIRECTORS | Re: Immediate Hold — Bylaw 
No. 4710 

 

12  

 

 

(PSERC) v BCGSEU [1999] 3 SCR 3 (Meiorin) | Committee for the Commonwealth of Canada v Canada 
[1991] 1 SCR 139 | Reference re Secession of Quebec [1998] 2 SCR 217 




